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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC18-00276 
CASE NAME: McMULLEN VS. HOGGE 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY CHRISTOPHER DEREK MCMULLEN 
* TENTATIVE RULING: * 
 
Hearing vacated.  Parties have stipulated to the filing of the First Amended Complaint. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-00946 
CASE NAME: TRAVELERS PROPERTY VS. ICON COMMERCIAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ALCO GENERAL CONTRACTORS 
* TENTATIVE RULING: * 
 
The hearing is continued by stipulation to July 12, 2021, at 9:00 a.m., in Department 36. 
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 3.  TIME:  9:00   CASE#: MSC19-00946 
CASE NAME: TRAVELERS PROPERTY VS. ICON COMMERCIAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ICON COMMERCIAL CONTRACTORS, INC. 
* TENTATIVE RULING: * 
 
Vacated.  An order determining good faith settlement was entered on April 20, 2021. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-02246 
CASE NAME: POTTER VS. SMURTHWAITE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY FIDELITY NATIONAL TITLE COMPANY 
* TENTATIVE RULING: * 
 

The motion for judgment on the pleadings filed by cross-defendant Fidelity National Title 
Company (“Fidelity”) to the Ninth Cause of Action of the Cross-Complaint filed by David 
Smurthwaite is denied. 

 
 Background 
 
Plaintiffs, the Potters, sue regarding their purchase of the property located at 1007 

Kirkcrest Lane on March 14, 2018.  Plaintiffs include as defendants the seller, Smurthwaite; 
Smurthwaite’s real estate broker; and the escrow company, Fidelity. 
 

Smurthwaite cross-complains against Fidelity and others.  His causes of action include 
indemnity against all cross-defendants, as well as specific claims against Fidelity alone:  breach 
of contract, breach of fiduciary duty, and, in his Ninth Cause of Action, Negligence.  The latter 
three causes of action are all based on the claim that, without authorization from the parties, 
Fidelity altered the Grant Deed and other documents to state that the Property is located in 
Danville rather than Alamo.  Had Fidelity disclosed its intent to do this, Smurthwaite would not 
have closed the sale without advising plaintiffs of the alteration and determining whether they 
wanted to proceed with buying the Property.  (Cross-Complaint, ¶ 64, 65.)  As a result, 
Smurthwaite has been damaged “as set forth above under the Doctrine of the Tort of Another . . 
. and also seeks his attorney’s fees.”  (¶ 66.)   

  
Fidelity argues as a matter of law that it cannot be liable on this cause of action because 

the Complaint makes clear that the Potters have not sued Smurthwaite just because of Fidelity’s 
conduct.  They have sued Smurthwaite because of Smurthwaite’s own alleged direct and unique 
wrongdoing, and also because they allege he is one of several parties who all committed other 
wrongdoing.  Fidelity points to allegations in the Complaint about misrepresentations that 
Smurthwaite is alleged to have made separate from wrongdoing by Fidelity and that both 
Smurthwaite and Fidelity are alleged, at different times, to have independently misrepresented 
that the Property is located in Alamo rather than in Danville. 

 
Smurthwaite argues it is premature to rule that his claim lacks merit because the only 

facts before the court now are those set forth in his Cross-Complaint, where he denies any 
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wrongdoing.  Further, he argues that his Ninth Cause of Action requests recovery of damages 
beyond just attorney’s fees and thus that a ruling on this motion that attorney’s fees are not 
recoverable is improper because it will not dispose of his entire cause of action.   

 
Discussion 
 
The court denies the motion, for two reasons.  The first is that it agrees the motion will 

not completely dispose of the Ninth Cause of Action.  Like a demurrer, a motion for judgment on 
the pleadings may be granted only if a cause of action has not been alleged, not if a particular 
remedy is inappropriate.  (Caliber Bodyworks, Inc. v. Superior Court (2005) 134 Cal.App.4th 
365, 384-385, overruled on other grounds in ZB, N.A. v. Superior Court (2019) 8 Cal.5th 175, 
196, fn. 8.)  True, that cause of action is ambiguously alleged.  Its title reads “Negligence (Tort 
of Another), and it refers to the recovery of attorney’s fees.  But in paragraph 66, it alleges 
damages caused by Fidelity’s negligence:  “[he] has been damaged as set forth above under 
the Doctrine of Tort of Another . . . and also seeks his attorney’s fees.”  In other words, the Ninth 
Cause of Action at least implies that this cause of action seeks economic damages against 
Fidelity for its alleged breach of duty to him beyond just the attorney’s fees he has incurred in 
defending plaintiffs’ Complaint.  Those damages may also include any judgment he is ordered to 
pay plaintiffs and possibly other economic damages.  (See Prayer, ¶ 73 (“For general damages 
against . . . Fidelity in an amount not certain . . . but believed to be at least . . . $150,000); ¶ 77 
(“For reasonable attorneys’ fees (as to Fidelity . . .”).    

 
  While the whole point of the tort of another doctrine is to serve as an exception to the 

general rule that each party bears its own attorney’s fees (See Prentice v. North American Title 
Guaranty Corp. (1963) 59 Cal.2d 618, 620 and CCP § 1021), in evaluating the validity of a 
cause of action for purposes of a demurrer or a motion for judgment on the pleadings, the court 
disregards labels and determines whether the claim states a cause of action under any legal 
theory.  (Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342.) The Ninth 
Cause of Action does state a cause of action.  It states a claim for negligence, and the damages 
related to the negligence are not restricted to the attorney’s fees that Smurthwaite is incurring to 
defend plaintiffs’ lawsuit. 

 
The second reason the court denies the motion is that Fidelity has failed to persuade it 

that the determination Fidelity seeks is properly made on a motion for judgment on the 
pleadings.  Fidelity cites no cases disallowing the tort of another doctrine on a pleading motion.  
Nearly all of the cases it cites made that determination after trial.    

 
The court has some doubt whether, on any theory, Smurthwaite can recover attorney’s 

fees under section 1021.6.  He is alleged here to have engaged in personal wrongdoing entirely 
separate from Fidelity’s.  Further, even as to the joint wrongdoing of failing to state the true 
location of the Property, he would appear to be as much of an actual cause of the sale as 
Fidelity was.  (See CACI 430 (and discussion in notes of concurrent independent causes), 431, 
433.)  Nevertheless, CCP section 1021.6 states that a court may award attorney’s fees only if it 
makes certain findings “after reviewing the evidence in the principal case.”  At this stage, there 
is no evidence to review. 
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 5.  TIME:  9:00   CASE#: MSC20-00786 
CASE NAME: PHAM VS. FCA US LLC 
HEARING ON MOTION TO COMPEL DISCOVERY 
FILED BY THAI PHAM, CHRISTINE PHAM 
* TENTATIVE RULING: * 
 
 Plaintiff has filed a motion to compel the deposition of Defendant’s person(s) most 
knowledgeable with production of documents, outlining certain categories of examination for 
which Defendant’s designated person in the corporation who is most knowledgeable on these 
categories (“PMK”) did not testify.  The two broad areas are as follows: 
 

1) Technical Service Bulletins applicable to the subject vehicle. (Topic 4) 
2) Information regarding the ZF 9-speed transmission. (Topics 13-22) 

 
 Plaintiff asserts that they met and conferred with Defendants on September 28, 2020 
and then served an Amended Notice of Deposition of Defendants.  Plaintiff further claims that 
continued efforts to meet and confer were unavailing. 
 
 Conversely, Defendant’s opposition claims that the parties have met for two informal 
discovery conferences since the filing of the motion.  Defendant further asserts that all discovery 
issues were resolved other than Plaintiff’s Special Interrogatory No. 40 and a second deposition 
involving the ZF-9 speed transmission.   
 
 On April 5, 2021, the Court continued this discovery matter to give Plaintiff time to file a 
Reply to Defendant’s Opposition.  The Court did not receive a Reply brief from Plaintiff 
confirming or disputing Defendant’s opposition and Mr. Haddad’s declaration.   
 
 Therefore, this Court is unable to issue a tentative ruling until the conflicting claims can 
be resolved.  The Court will conduct an informal discovery discussion with counsel on May 3, 
2021 at 10:30 a.m.  The Court is also asking counsel to keep their calendars open at 1:30 p.m. 
on May 3 for continued discovery dispute discussions with counsel. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00836 
CASE NAME: RODRIGUEZ VS. RUIZ 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS. 
FILED BY VICTOR HUGO RODRIGUEZ, BERTHA RODRIGUEZ 
* TENTATIVE RULING: * 
 
 Plaintiff has filed a motion to compel responses from Defendant Francisco Ruiz to 
Plaintiff’s Form Interrogatories, Set One and Request for Production of Documents, Set One.  
Plaintiff has further requested sanctions against defendant Francisco Ruiz.  No opposition has 
been received by the court. 
 
 “The court may award sanctions under the Discovery Act in favor of a party who files a 
motion to compel discovery, even though no opposition to the motion was filed, or opposition to 
the motion was withdrawn, or the requested discovery was provided to the moving party after 
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the motion was filed.”  Failure to oppose or filing of a supplemental response “shall not be 
deemed an admission that the motion was proper or that sanctions should be awarded.”  
(CRC 3.1348(b).) 
 
 Code of Civil Procedure sections 2031.300(c) (production of documents) and 
2030.290(c) (interrogatories) require sanctions, under specified circumstances, against a party 
“who unsuccessfully makes or opposes a motion to compel[.]”  
 
 Therefore, this Court compels Defendant to serve all responsive documents to Plaintiff’s 
Request for Production of Documents Set One and, as well, respond to Form Interrogatories, 
Set One, without any objection to the interrogatories, including one based on privilege or on the 
protection for work product as Defendant has hereby waived such objections by his failure to 
timely respond to the Form Interrogatories.  (Code Civ. Proc., § 2030.290(a) [“The party to 
whom the interrogatories are directed waives any right to exercise the option to produce writings 
under Section 2030.230, as well as any objection to the interrogatories, including one based on 
privilege or on the protection for work product under Chapter 4 (commencing with Section 
2018.010)”].)  Sanctions in the amount of $3,047.00 are to be paid by Defendant to Plaintiff’s 
counsel within 15 days of receipt of notice of this decision. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-00966 
CASE NAME: SELF VS. DISIVIO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CITY OF PITTSBURG, MUNICIPAL MARINA 
* TENTATIVE RULING: * 
 

Defendants the City of Pittsburg and the Municipal Marina’s demurrer to the second 

amended complaint is sustained with leave to amend as to causes of action two, three, 

five, seven and eight, and sustained without leave to amend as to cause of action six. 

Plaintiff shall file and serve an amended complaint May 17, 2021.  

Defendants demur based on the failure to state a cause of action and on uncertainty. 

The demurrer does not specify whether it is addressed to the entire complaint or to a particular 

cause of action as required by California Rules of Court, rule 3.1320(a). The memorandum and 

meet and confer letter did specify the challenged causes of action and there appears to be no 

prejudice to Plaintiff who addressed each challenged cause of action in his opposition. 

Therefore, the Court will consider Defendants’ demurrer as a demurrer to causes of action two, 

three, five, six, seven and eight despite the procedural error.  

Intentional Infliction of Emotional Distress (C/A 2) 

A claim for intentional infliction of emotional distress requires “(1) extreme and 

outrageous conduct by the defendant with the intention of causing, or reckless disregard of the 

probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme 

emotional distress; and (3) actual and proximate causation of the emotional distress by the 

defendant's outrageous conduct. [Citations.]” (Davidson v. City of Westminster (1982) 32 Cal.3d 
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197, 209.) “Conduct to be outrageous must be so extreme as to exceed all bounds of that 

usually tolerated in a civilized community. [Citation.]” (Ibid.)  

Plaintiff alleges that the City (and the County) failed to test the dog for rabies and failed 

to give Plaintiff information on the dog’s health. (SAC ¶¶27-30.) The facts alleged do not show 

outrageous conduct. In addition, Plaintiff cites no case to support the claim here. Therefore, the 

demurrer is sustained with leave to amend.  

Negligence (C/A 3) 

The negligence claim against the City and the Marina is based on alleged violations of a 

mandatory duty. A public entity can be liable for injuries proximately caused by its failure to 

discharge “a mandatory duty imposed by an enactment that is designed to protect against the 

risk of a particular kind of injury… ”. (Gov. Code § 815.6.) “ ‘A plaintiff asserting liability 

under Government Code section 815.6 “must specifically allege the applicable statute or 

regulation.” [Citation.]’ [Citations.]" (Washington v. County of Contra Costa (1995) 38 

Cal.App.4th 890, 896.) “ ‘ “ ‘Unless the applicable enactment is alleged in specific terms, a court 

cannot determine whether the enactment relied upon was intended to impose an obligatory duty 

to take official action to prevent foreseeable injuries or whether it was merely advisory in character.’ ” 

[Citation.]’ [Citation.]” (Jacqueline T. v. Alameda County Child Protective Services (2007) 155 

Cal.App.4th 456, 471.)  

The SAC cites to approximately thirteen code sections and argues that they created a 

mandatory duty to protect Plaintiff from the dog and to investigate the incident, including 

determining if the dog had rabies. The problem here is that the statutes are lumped together and 

it is not clear which statutes are alleged to create which mandatory duties.  

The demurrer is sustained with leave to amend because the statutory basis for a 

mandatory duty is not specifically alleged. When amending the complaint, Plaintiff shall specify 

which mandatory duty is created by each statute and where applicable, cite to the subsection of 

the statute. Once this is completed, the parties should be able to have a productive meet and 

confer on this claim. If there is another demurrer, the parties should properly brief whether each 

statute creates a mandatory duty by discussing the exact statutory language and/or applicable 

case law.  

Breach of Assumed Duty (C/A 5) 

Defendants argue that Plaintiff has failed to allege a statutory basis for this claim. In 

response, Plaintiff argues that this claim is one for “negligent entrustment”. Plaintiff does not 

explain how a public entity can be sued for negligent entrustment that is not based on the 

actions of a public employee. Plaintiff also failed to provide a statutory basis for this claim. 

“[D]irect tort liability of public entities must be based on a specific statute declaring them to be 

liable, or at least creating some specific duty of care…” (Eastburn v. Regional Fire Protection 

Authority (2003) 31 Cal.4th 1175, 1183.) 
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The demurrer is sustained. Plaintiff may amend this cause of action, but when amending 

the claim he must specify the statutory basis for the claim against a public entity.   

Breach of Lease / Contract (C/A 6) 

Defendants argue that this claim was not included in the government claim submitted to 

the City on November 11, 2019. “ ‘If a plaintiff relies on more than one theory of recovery 

against the [governmental agency], each cause of action must have been reflected in a timely 

claim. In addition, the factual circumstances set forth in the written claim must correspond with 

the facts alleged in the complaint; even if the claim were timely, the complaint is vulnerable to a 

demurrer [or motion for judgment on the pleadings] if it alleges a factual basis for recovery which 

is not fairly reflected in the written claim.’ [Citations.]” (Fall River Joint Unified Sch. Dist. v. 

Superior Court (1988) 206 Cal.App.3d 431, 434; see also, Nelson v. State of California (1982) 

139 Cal.App.3d 72, 79.)  

The breach of lease / contract claim alleges that Plaintiff rented a boat slip from the City / 

Marina and this lease included an implied contract for Plaintiff’s safety and right to move around 

the marina without being attacked. (SAC ¶53.) The claim form explained that Plaintiff was 

attacked by the dog at the marina and stated that the “City Marina is negligent in knowing that 

the dog was dangerous, not having veterinary records on file at the Marina, and allowing a 

dangerous animal to live onboard Mr. Disivio’s boat permanently docked at the Marina without 

proper safety restraint and proper liability insurance.” (SAC ex. B.) The claim form does not 

mention breach of contract or any obligations created by Plaintiff’s lease of a boat slip.   

Thus, the claim form submitted to the City does not include a claim for breach of lease or 

breach of contract. The demurrer to this claim is sustained without leave to amend. The 

government claim submitted by Plaintiff does not include this claim and it is now too late to 

timely submit a claim on this issue.  

Failure to Warn of Dangerous Dog (C/A 7) 

The heading of this claim states that it is based on Government Code sections 840.2 and 

840.4, which make a public employee liable for dangerous condition of public property in certain 

situations. A paragraph in this cause of action references Government Code sections 835 and 

835.2, which state when a public entity can be liable for a dangerous condition of public 

property.  

This claim appears to be one based on the failure to warn about a dangerous dog, but 

the code sections cited are those for a claim based on the dangerous condition of public 

property. It is not clear how this claim is different from cause of action eight for dangerous 

condition of public property. The Court will sustain this claim with leave to amend for the 

reasons stated below. When amending the complaint, Plaintiff may wish to make clear how this 

claim is different than the claim for dangerous condition of public property, including alleging the 

different statutory basis for liability. 
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Dangerous Condition of Public Property (C/A 8)  

The Court requested supplemental briefing from the parties, seeking cases on 

dangerous condition of public property involving a similar situation to the one before the Court. 

Plaintiff failed to cite any dangerous condition of public property cases, but did cite to one 

premises liability case involving a dog attack. Defendant offered a number of cases involving 

dangerous condition of public property, which were generally helpful to the Court’s analysis.  

“The sole statutory basis for imposing liability on public entities as property owners 

is Government Code section 835 [for dangerous condition of public property].” (Cerna v. City of 

Oakland (2008) 161 Cal.App.4th 1340, 1347.) Government Code section 835 states that “a 

public entity is liable for injury caused by a dangerous condition of its property if the plaintiff 

establishes that the property was in a dangerous condition at the time of the injury, that the 

injury was proximately caused by the dangerous condition, that the dangerous condition created 

a reasonably foreseeable risk of the kind of injury which was incurred, and that … [t]he public 

entity had actual or constructive notice of the dangerous condition under Section 835.2 a 

sufficient time prior to the injury to have taken measures to protect against the dangerous 

condition.” (Gov. Code § 835, subd. (b).) A dangerous condition is defined in section 830 as “a 

condition of property that creates a substantial… risk of injury when such property… is used with 

due care in a manner in which it is reasonably foreseeable that it will be used.” (Gov. Code § 

830(a).)  

“The intent of these statutes ‘is to impose liability only when there is a substantial danger 

which is not apparent to those using the property in a reasonably foreseeable manner with due 

care. [Citations.]’ (Fredette v. City of Long Beach (1986) 187 Cal.App.3d 122, 131, some original 

italics omitted, new italics added (hereafter Fredette).)”  (Biscotti v. Yuba City Unified School 

Dist. (2007) 158 Cal.App.4th 554, 558.) 

“[A] public landowner's liability to business invitees is limited to injuries caused by a 

physical defect in the property. [Citation.] Generally, third party criminal conduct unrelated to the 

property's physical condition does not constitute a ‘dangerous condition’ for which a public entity 

may be liable under section 835. [Citations.]” (Regents of University of California v. Superior 

Court (2018) 4 Cal.5th 607, 628, fn. 6.) “ ‘ “[T]hird party conduct by itself, unrelated to the 

condition of the property, does not constitute a “dangerous condition” for which a public entity 

may be held liable.” ’ [Citation.] There must be a defect in the physical condition of the property 

and that defect must have some causal relationship to the third party conduct that injures the 

plaintiff. [Citation.] ‘[P]ublic liability lies under [Government Code] section 835 only when a 

feature of the public property has “increased or intensified” the danger to users from third party 

conduct.]’ [Citation.]” (Cerna, supra, 161 Cal.App.4th at 1348; see also Salas v. Department of 

Transportation (2011) 198 Cal.App.4th 1058, 1069-1070; Hayes v. State (1974) 11 Cal.3d 469, 

472.) “Although there need not be any physical defect in property owned by a public entity, there 

must be something about the physical condition of the property where an injury occurred which 

increased the risk of harm to plaintiffs.” (Pekarek v. City of San Diego (1994) 30 Cal.App.4th 

909, 916.) 
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Pekarek is instructive. There a child was hit by a van when crossing the street. The child 

had just gotten ice cream from an ice cream truck and was re-crossing the street when the 

accident occurred. The truck obstructed the view so that the van driver did not see the child 

before the accident. The child sued the City of San Diego for dangerous condition of public 

property. The court found there was no dangerous condition, because there was no physical 

defect at that location. The court explained that the plaintiff’s problem with the ice cream truck 

blocking the view would be the same at many locations and was not a problem because of 

something at that specific location. In order to show there was a defect at that location, the 

plaintiff needed to “demonstrate the city could have reduced the risk of harm to them by doing 

something to the street as opposed to the vehicles and pedestrians who use the street.” 

(Pekarek, supra, 30 Cal.App.4th. at 916.)  

Cases where a dangerous condition has been found to exist usually include some 

specific defect, such as a missing fence or barrier, which contributed to the accident (usually 

because it failed to stop a vehicle). (See, e.g. Swaner v. City of Santa Monica (1984) 150 

Cal.App.3d 789; Ducey v. Argo Sales Co. (1979) 25 Cal.3d 707.) In addition, some cases have 

found that a specific location where an assault occurred were dangerous conditions. (See, 

Peterson v. San Francisco Community College Dist. (1984) 36 Cal.3d 799 [thick, untrimmed 

foliage and tress near stairway allowed assailant to attack plaintiff from a hidden position]; 

Jennifer C. v. Los Angeles Unified School Dist. (2008) 168 Cal.App.4th 1320 [an alcove at a 

school could be a dangerous condition where it lacked “proper lighting and visibility,” it was a 

“hidden” area].) The point that a dangerous condition claimed based upon third party conduct 

requires some physical defect at that specific location.  

Plaintiff cites to Martinez v. Bank of America (2000) 82 Cal.App.4th 883. There, an 

individual was attacked by dogs owned by the former owners of a foreclosed property. The 

family sued the bank for premises liability and other similar torts. The court found the bank was 

not liable because it did not have notice of the dangerous dog and it did not have the ability to 

prevent the presence of the dangerous condition.  Although premises liability cases can 

sometimes be useful when looking at a dangerous condition of public property claims, the two 

claims are not identical. Non-public entities can be liable for failing to protect visitors from 

wrongful conduct of third parties, even without any physical defect. This is what Martinez was 

considering and it explains why there was no discussion of physical defects in that case. 

Here, by contrast, Plaintiff must show that there was a physical defect at the property in order 

to bring a claim for dangerous condition of public property. Thus, Martinez does not aid in the 

analysis here.  

Thus, in order for Plaintiff to prevail on this claim she must show (and at this stage 

allege) a defect in the physical condition of the property or that something about the physical 

condition of the property where an injury occurred which increased the risk of harm to Plaintiff. 

Here, Plaintiff has alleged that the Defendants knew of a prior attacks by the dog and that the 

path of exit to the parking lot was narrow. (SAC ¶¶56, 61) It is not enough to allege that the City 

had knowledge of a dangerous dog at the Marina or failed to warn about a dangerous dog at the 

marina. Although Plaintiff alleges that the marina was a narrow, he does not allege how the 

narrowness increased the risk of harm to Plaintiff or what the physical defect was. Rather the 
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harm here seems to be the dog’s decision to attack Plaintiff, which could have occurred 

anywhere. These allegations are insufficient to show that the marina constituted a dangerous 

condition. The demurrer is sustained with leave to amend.   

Leave to Amend 

Some of the causes of action alleged here do not appear to be viable, but, this is the first 

demurrer decided by the Court and leave to amend is liberally granted. Therefore, the Court has 

given Plaintiff leave to amend most of these claims.   

Judicial Notice 

Plaintiff’s request for judicial notice is denied. Plaintiff did not follow the proper 

procedures for requesting judicial notice, which includes attaching copies of the documents that 

Plaintiff wants the Court to take judicial notice of and explaining why each document is 

appropriate for judicial notice. 

 

  

 8.  TIME:  9:00   CASE#: MSC20-02456 
CASE NAME: LEAMY VS. CITY OF LAFAYETTE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CITY OF LAFAYETTE 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer filed by defendant, the City of Lafayette (“City”), to the 
First Amended Complaint (“FAC”) of plaintiffs Robin Leamy, Kris Leamy, and Happy Valley 
Oaks, LLC. The demurrer is sustained as to first through third causes of action, with leave 
to amend, and otherwise overruled. The amended complaint shall be filed and served on or 
before May 13, 2021.  

Background 

Plaintiffs own land in Lafayette (“Land”), which they acquired from John Barsell Jr. 
("Barsell") in September 2005. (FAC, ¶¶1-9.) Plaintiffs allege, on information and belief, that in 
1974, as a condition of approval of a subdivision request by Barsell, Barsell agreed to a ten-year 
moratorium on developing the Land. (FAC, ¶10.) They allege Barsell never succeeded in 
subdividing the Land because Defendant repeatedly denied the subdivision. (FAC, ¶11.) Barsell 
sued the City in 1989 and settled the lawsuit in 1994. (FAC, ¶12.)  

Later, when plaintiffs were trying to subdivide the Land, the City falsely represented that 
it had easement rights on the Land. (FAC, ¶¶13-14.) Specifically, on or about October 25, 2010, 
City Planner Christine Sinnette represented the City had permanent scenic and trail easement 
rights to the Land. (FAC, ¶23.) The City and plaintiffs entered into a subdivision agreement, 
effective January 13, 2011 (FAC, ¶41, Exhibit A.)  

On or about February 14, 2011, Tony Coe, an Engineering Service Manager employed 
by the City, provided a staff report to plaintiffs representing that the City held existing scenic and 
trail easements, which would be quitclaimed in exchange for the modified easements from 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   05/03/21 

 
 

- 11 - 

plaintiffs. In August 2017, City Planner Greg Wolffe similarly referred to the City’s existing 
easement rights. (FAC, ¶¶24-25.) 

In reliance on those representations, plaintiffs conveyed modified easements to the City, 
believing they were already under an existing obligation to permit the City’s use of the Land. 
(FAC, ¶15.) In June 2019, plaintiffs learned from Barsell that the City did not have any existing 
easement rights (either because they never existed or because they were extinguished through 
the City's settlement agreement with Barsell). (FAC, ¶16.) 

Plaintiffs filed this suit in November of 2020. Prior to the City’s response, plaintiffs filed 
their FAC on March 1, 2021. Exhibit A to the FAC is a subdivision agreement. Plaintiffs allege 
six causes of action: (1) fraud, (2) negligent misrepresentation, (3) quiet title, (4) breach of 
written contract, (5) breach of oral contract, and (6) cancelation of written instrument. Plaintiffs 
later filed a Notice of Errata that includes various easement documents intended to comprise 
Exhibit B to the FAC. (FAC, ¶52.)  

After efforts to meet and confer with plaintiffs, the City generally demurs to all six causes 
of action pursuant to Code of Civil Procedure § 430.10 (e), asserting immunity and lack of 
specificity. The City specially demurs to the fourth and fifth causes of action for breach of 
contract based on the additional grounds of uncertainty and because it cannot be ascertained 
from the pleading whether the contract is written, oral, or implied by conduct. (Code Civ. Proc., 
§ 430.10 (f)-(g).) 

Plaintiffs oppose the demurrer, arguing the FAC is sufficiently pleaded, and any 
immunity the City might otherwise have does not apply where the claims are based in contract 
and the remedies sought are equitable in nature.  

Discussion  

A demurrer tests the sufficiency of a complaint by raising questions of law. (Rader Co. v. 
Stone (1986) 178 Cal.App.3d 10, 20.) A court assessing a demurrer accepts as true the facts 
pleaded in the complaint, but rejects contentions, deductions and conclusions of fact or law. 
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 966–967.) The grounds for a demurrer must appear on the face of the challenged pleading, 
or from matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) A demurrer cannot 
rightfully be sustained to part of a cause of action or to a particular type of damage or remedy. 
(Kong v. City of Hawaiian Gardens Redevelopment Agency (2002) 108 Cal.App.4th 1028, 
1047.) Leave to amend is allowed with “great liberality.” (Aubry, supra, 2 Cal.4th at 970-971.) 

Fraud and Negligent Misrepresentation (1st and 2nd C/A) 

The City argues the causes of action for fraud and misrepresentation fail under 
Government Code, § 818.8, which immunizes a public entity against injuries caused by its 
employee’s misrepresentations, regardless of whether such misrepresentation is negligent or 
intentional. The City also argues that the fraud is not specifically pleaded.  

Plaintiffs, citing Arthur L. Sachs v. City of Oceanside (1984) 151 Cal.App.3d 315, 
respond that Government Code, § 814 preserves their cause of action in contract. Plaintiffs 
argue the fraud causes of action are not defined by their titles, but by the fact that they do not 
seek tort damages.  

First addressing specificity, the City is incorrect. Plaintiffs have stated the dates on which 
certain alleged misrepresentations were made, the persons who made them, the substance of 
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the representations, why the representations were false, and their reliance. The allegations are 
sufficiently specific. (See FAC, ¶¶23-26.) 

As for immunity, while plaintiffs do not request tort damages, the relief requested does 
not define the cause of action (Arthur L. Sachs, Inc., supra, 151 Cal.App.3d at p. 322) and this 
case presents no exception to the rule set forth in Government Code, § 818.8.  

Arthur L. Sachs did not address a complaint like the one here, where both breach of 
contract and fraud are expressly set forth. This case more closely resembles Schonfeld v. City 
of Vallejo (1975) 50 Cal.App.3d 401 (overruled on other grounds by Morehart v. County of Santa 
Barbara (1994) 7 Cal.4th 725), a case distinguished by the Arthur L. Sachs court because it 
found the public entity was immune from “tort liability.” In Schonfeld a demurrer to a cause of 
action for "fraud and misrepresentations" was properly sustained without leave to amend. (See 
Arthur L. Sachs, supra, at p. 320.)  

In light of both breach and fraud being pleaded here, seeking the same relief, there is no 
ambiguity concerning the nature of these causes of action, and to the extent the fraud can be 
construed as contractual, the causes of action are duplicative of the breach causes of action. 
While repetition alone does not affect the sufficiency of a cause of action (People v. Los Angeles 
(1958) 160 Cal.App.2d 494, 509), the duplication here lies in the face of a statute explicitly 
conferring immunity for fraud.  

Where “allegations do not go beyond the statement of a mere contract breach and, 
relying on the same alleged acts, simply seek the same damages or other relief already claimed 
in a companion contract cause of action, they may be disregarded as superfluous as no 
additional claim is actually stated.” (Careau & Co. v. Security Pacific Business Credit, Inc. 
(1990) 222 Cal.App.3d 1371, 1395.) The only purpose in pleading in tort would be to recover tort 
damages. (Ibid.)  

Evidence of misrepresentation may still be relevant to the other theories alleged 
in the FAC.   

The demurrer is sustained to the first and second causes of action, with leave to 
amend.  

Quiet Title (3rd C/A) 

As noted, the degree of specificity with regard to misrepresentation is sufficient. A lack of 
specificity does not defeat plaintiffs’ ability to quiet title. (See FAC, ¶¶23-26.)  

The City also argues immunity from quiet title, pursuant to Government Code, § 818.4. 
The reference appears to be a typographical error. That section provides immunity where a 
public entity issues or denies a permit, among other actions. Assuming the City intended to cite 
Government Code, § 818.8, the Court disagrees that quiet title is barred by that section. Similar 
to Arthur L. Sachs, Inc., quiet title is an equitable remedy for righting an alleged wrong based in 
contract.  

Plaintiffs have nonetheless failed to state a cause of action. Code of Civil Procedure, § 
761.020 requires a complaint to quiet title to be verified and include certain specific information 
including: 

(a) A description of the property that is the subject of the action. In the case of 
tangible personal property, the description shall include its usual location. In the 
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case of real property, the description shall include both its legal description and 
its street address or common designation, if any. 

(b) The title of the plaintiff as to which a determination under this chapter is sought 
and the basis of the title. If the title is based upon adverse possession, the 
complaint shall allege the specific facts constituting the adverse possession. 

(c) The adverse claims to the title of the plaintiff against which a determination is 
sought. 

(d) The date as of which the determination is sought. If the determination is sought 
as of a date other than the date the complaint is filed, the complaint shall 
include a statement of the reasons why a determination as of that date is 
sought. 

(e) A prayer for the determination of the title of the plaintiff against the adverse 
claims. 

 Neither the FAC nor Exhibit B is verified. Nor have plaintiffs set forth the date as of which 
a determination is sought. The demurrer to the third cause of action is sustained, with leave to 
amend.  

Breach of Written and Oral Contracts (4th and 5th C/A) 

The City generally demurs to the causes of action for breach, also arguing they are 
uncertain and that it is not clear what terms are implied versus oral.  

To plead a breach of contract, a plaintiff must allege: (1) the existence of the contract, (2) 
plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.) Plaintiffs here assert these allegations. (See FAC, ¶¶40-50.)  

Uncertainty is a disfavored ground for demurring to a complaint and demurrers for 
uncertainty are granted only if the pleading is so incomprehensible that a defendant cannot 
reasonably respond. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 
677, 695.) Ambiguities can be clarified under modern discovery procedures. (Ibid.) “It has been 
consistently held that a plaintiff is required only to set forth the essential facts of his case with 
reasonable precision and with particularity sufficient to acquaint a defendant with the nature, 
source and extent of his cause of action.” (Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099, citations omitted.) 

The arguments raised by the City are primarily evidence-based defenses that may be 
appropriate at a later stage. The City does not explain why the allegations are so confusing that 
the City would be unable to answer. As previously noted, the allegations concerning 
misrepresentation are sufficiently specific. (See FAC, ¶¶23-25.) The titles of the fourth and fifth 
causes of action also sufficiently indicate the type of contract being alleged, as do paragraphs 
41 and 47. Discovery can be utilized to further explore the details of these claims.  

While the City raises an argument in its reply brief relating to whether it can be liable on 
an oral contract, this argument was not raised in the moving papers and plaintiffs did not have 
an opportunity to respond. 

The demurrer to the fourth and fifth causes of action is overruled. 
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Cancellation of Written Instrument (6th C/A) 

The City argues the fifth cause of action for cancellation fails because plaintiffs do not 
allege fraud with specificity, and because it is duplicative of the breach causes of action.  

Specificity requirements do not bar the claim because a basis in misrepresentation has 
been established, as noted above.  

Addressing duplication, cancellation and rescission are distinct remedies. Civil Code 
§ 3412 specifically allows an action for cancellation where a written instrument is void or 
voidable. Cancellation differs from rescission in that rescission involves the restoration of the 
parties to their former positions; cancellation of a contract leaves the parties where they are 
when it is canceled. (Mamula v. McCulloch (1969) 275 Cal.App.2d 184, 197.) Even assuming 
the cause of action were duplicative, this does not necessarily require sustaining a demurrer. 
(See People v. Los Angeles, supra, 160 Cal.App.2d at p. 509.)  

The demurrer to the sixth cause of action is overruled. 

 

  

 9.  TIME:  9:00   CASE#: MSL19-02977 
CASE NAME: BARCLAYS BANK VS. LYNCH 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BARCLAYS BANK DELAWARE 
* TENTATIVE RULING: * 
 
 Plaintiff has filed a motion for judgment on the pleadings asserting that the answer 
admits all allegations in the Complaint and does not state facts sufficient to constitute a defense 
to the Complaint.  The Answer is entirely devoid of defenses and the Defendant admits that all 
facts alleged in the Complaint are true.  The standard for granting a motion for judgment on the 
pleadings is essentially the same as that applicable to a general demurrer. (Burnett v. Chimney 
Sweep (2004) 123 Cal.App.4th 1057, 1064.) As a consequence, it may be granted if, from the 
pleadings, together with matters that may be judicially noticed, it appears that a party is entitled 
to judgment as a matter of law. (Code Civ. Proc. § 438 (d); Saltarelli & Steponovich v. Douglas 
(1995) 40 Cal.App.4th 1, 5; Weil & Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 
7:292.)  This unopposed motion is granted for the reasons cited in the moving papers. 

 

  

10.  TIME:  9:00   CASE#: MSL20-00539 
CASE NAME: MIDLAND FUNDING VS. CRUZ 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY COUNSEL FOR LAWRENCE CRUZ 
* TENTATIVE RULING: * 
 
Attorney Lynda Jacobs’ unopposed motion to be relieved as counsel for Defendant Lawrence 
Cruz is hereby granted. 
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11.  TIME:  9:00   CASE#: MSL20-01005 
CASE NAME: WELLS FARGO VS. POND 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff Wells Fargo Bank has filed a Motion to Deem Facts as Admitted and request for 
attorney’s fees and filing fees regarding an apparent lack of response to Requests for 
Admission, Set One propounded by Plaintiff and served on the Defendant.  On October 5, 2020, 
Plaintiff served by mail its first set of requests for admissions on Defendant.  No response was 
provided by the Defendant. 
   
 No opposition to Plaintiff’s Motion was received.  Defendant’s failure to respond to 
plaintiff’s request for admissions requires the Court to enter an order deeming the requests 
admitted.  (Code Civ. Proc., § 2033.280(b).)  Therefore, the documents are hereby presumed 
genuine and the requested admissions 1-8 are deemed admitted. 

 

  

12.  TIME:  9:00   CASE#: MSL20-03052 
CASE NAME: CITIBANK VS. RASHEED 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff Citibank has filed a Motion to Deem Facts as Admitted due to an apparent lack 
of response to Requests for Admission, Set One propounded by Plaintiff and served on the 
Defendant.  On November 2, 2020, Plaintiff served by mail its first set of requests for admissions 
on Defendant.  No response was provided. On December 22, 2020, Plaintiff wrote to Defendant 
to resolve the discovery issue and no response was received by Plaintiff. 
  
 No opposition to the Motion was received by this Court.  Defendant’s failure to respond 
to plaintiff’s request for admissions requires the Court to enter an order deeming the requests 
admitted.  (Code Civ. Proc., § 2033.280(b).)  Therefore, the requested admissions 1-5 are 
deemed admitted. Plaintiff’s proposed order contains verbiage regarding sanctions which were 
not sought by Plaintiff nor will they be awarded by the Court.  Should the tentative ruling be 
adopted, this language will be stricken from the proposed order. 
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13.  TIME:  9:00   CASE#: MSL20-03581 
CASE NAME: CITIBANK VS. CORONA 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff Citibank has filed a Motion to Deem Facts as Admitted and request for attorney’s 
fees and filing fees regarding an apparent lack of response to Requests for Admission, Set One 
propounded by Plaintiff and served on the Defendant.  On December 10, 2020, Plaintiff served 
by mail its first set of requests for admissions on Defendant.  Plaintiff did not receive any 
responses to the requests for admissions. 
 
 No opposition to the Motion was received by this Court.  Defendant’s failure to respond 
to plaintiff’s request for admissions requires the Court to enter an order deeming the requests 
admitted.  (Code Civ. Proc., § 2033.280(b).)  Therefore, the requested admissions 1-5 are 
deemed admitted. Plaintiff’s proposed order contains verbiage regarding sanctions which were 
not sought by Plaintiff nor will they be awarded by the Court.  Should the tentative ruling be 
adopted, this language will be stricken from the proposed order. 
 

  

14.  TIME: 10:00   CASE#: MSL19-04790 
CASE NAME: MIDLAND FUNDING LLC  VS.  FELIX 
HEARING ON OSC RE: WHY COURT SHOULD NOT DISMISS CASE FOR PLAINTIFF'S 
FAILURE TO APPEAR AT 4/12/21 TRIAL & PROSECUTE CASE 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

15.  TIME: 10:00   CASE#: MSL20-00835 
CASE NAME: AMERICAN EXPRESS VS. O'FARRELL 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Vacated.  Notice of unconditional settlement filed by plaintiff on 4-28-21. 
 

  

16.  TIME: 10:00   CASE#: MSL20-00925 
CASE NAME: DISCOVER VS. O'FARRELL 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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17.  TIME: 10:00   CASE#: MSL20-01005 
CASE NAME: WELLS FARGO VS. POND 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
The trial is continued to July 26, 2021, at 10:00 a.m., in Department 36.  Per ex parte application 
on April 30, 2021. 

 

 

 
ADD-ON 

 

18.  TIME:  9:00   CASE#: RS20-0218 
CASE NAME: DRAGOS VS. KRIER 
SPECIAL SET HEARING ON:  MOTION TO STRIKE ENTIRE CROSS-COMPLAINT SET BY 
MARTA DRAGOS AND OCTAVIAN DRAGOS  
* TENTATIVE RULING: * 
 
 Plaintiff has brought a motion to strike the cross-complaint of defendant, asserting that in 
an unlawful detainer action, a cross-complaint by the tenant is not allowed so long as the 
Complaint was not amended to no longer seek possession.  Plaintiff has further asserted that 
the filing has exceeded the deadline for the filing of a cross-complaint. 
 
 Plaintiff has requested and the Court takes judicial notice of the Registry of Actions in 
this matter, the Legislative Committee Commentary to California Assembly Bill codified by law 
as Civil Code 1952.3. Cal. Evid. Code §§ 452, 453.   
 
 A cross-complaint is only prohibited so long as the tenant remains in possession of the 
premises. See Gonzales v. Gem Properties (1974) 37 Cal.App.3d 1029, 1034 Code Civ. Proc., 
§ 1170. Once the tenant moves out, she becomes eligible to file a cross-complaint under the 
provisions of Civil Code section 1952 subdivision (a) which provides that, "[I]f the lessor brings 
an unlawful detainer proceeding and possession of the property is no longer in issue because 
possession of the property has been delivered to the lessor before trial or, if there is no trial, 
before judgment is entered, the case becomes an ordinary civil action."  Medford v. Superior 
Court, (1983)140 Cal. App. 3d 236, 239. 
 
 Although Civil Code 1952(a) restricts a lessor’s recovery for damages unless the 
complaint is amended after the premises are no longer in issue, Civil Code 1953(a)(2) affirms 
that a defendant has a right to bring a cross complaint once the premises have been vacated. 
“…after delivering possession of the property to the lessor, the defendant (i) files a cross-
complaint or (ii) files an answer or an amended answer in response to an amended complaint... 
“   Civ. Code 1953(a)(2).  The filing of a cross-complaint in this situation is governed by Code of 
Civil Procedure section 428.50(b) which provides: " Any other cross-complaint may be filed at 
any time before the court has set a date for trial.”  This matter is no longer an unlawful detainer 
action and has not been set for trial, therefore, the motion to strike defendant’s cross-complaint 
is denied.  
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 Even if the amended cross-complaint were deemed untimely in some hyper-technical 

sense, the Court would exercise its discretion not to strike that pleading because the Court sees 

no practical benefit in doing so.  Absent a jurisdictional issue there is no right to have a pleading 

stricken for lack of timeliness.  (McAllister v. County of Monterey (2007) 147 Cal.App.4th 253, 

281-282.)  To the contrary, striking an untimely cross-complaint is a reversible abuse of 

discretion unless the cross-defendants have shown “aggravating circumstances” of a kind not 

present here.  (Amacorp Industrial Leasing Co. v. Robert C. Young Associates, Inc. (1965) 237 

Cal.App.2d 724, 729-730.) 

 Plaintiff is to file an Answer to the cross-complaint within 30 days of service of this order. 

 

 

 


